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Arising out ofOrder-in-Original No. SD-02/RE_F-213/DRM/2015-16 Date : 31.12.2015
Issued by Asst Commr Div-II STC Abad, Service Tax, Ahmedabad

gfac11c;'t cliT ~ / Name & Address of the Respondent
M/s. Origzo Technologies Pvt Ltd, Ahmedabad

z 3ft am?zr a srire l{ f aaf fr 7@eat at arft RfRra ar avar &:
, Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate

authority in the following way :-

tar zyc, 3qa zycea vi hara r@ala urznf@raw at 3r4tea--
Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fcrffm~.1994 ctt 'cfRf s a siaifa 3rfla af ur ctt vIT~:-
Under Section 86 of the Finance Act 1994 an appeal lies to:-

uf?a ab#tu ft ta zycn, smra ze gi tara oft#tu mu@raw i1. 20, #ea lRuza HT1vs,
~~. 316'-IC:l<illi:;-380016
The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal
(CESTAT) at 0-20, Meghani Nagar, New Mental Hospital Compound, Ahmeelabad -
380 016. . .

(ii) srqh<ala =unferau aot fa4hr 3rf@rfu, 1994 ctt 'cfRf 86 (1«) 3inf a7@ta hara Pura, 1994
t mi=£ 9 (1) t 3@'T@~ i:rn1'l ~.it- sat 4Ratat vIT rail via re; fr arr?gr #
f@erg srf t n{ zl rt ,Raif #Gr#t aRz (s ya mfr f @hf) 3th arr i fa
pen i naferaa a7al fer , aei # fa rd~a a a a au4t a zrra fzr
aif@ha a rye u sf arm at mi, an t l-l'M 3j 4nn Tur if T; 5 G7lg I \RIB
'¢l1 % c® ~ 1000/- i:tffi ~ 611ft I i ara 6t iT, ans #t 1=fiiT 3it aura ·Tur ifT 5
l IT 50 cal4d ID ID ~ 5000/- i:tffi ~~ I gi aa #t mi, au # l=fTlT am~ 7fllT
Gfar T; so car zuT \RIB "G'llTc;T % aiw, 10000/- pl ft z)ft e a f? saa- ua # er
ET; 5oo/- #ha ht tft

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under
Rule 9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the
order appealed against (one of which shall be certified copy) and should be
accompanied by a fees of Rs. 1000/- where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed
bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. Application made
for grant of stay shall be accompanied by a fee of Rs.500/-.
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(iii) Fcrrft7.! 3T~l=!,1994 c&)- m-xr 86 ,1fr Bt1-tm1311 ~ (2\7) cfi 3@T@ 3flflc;r ~

· , f.lwnqBt, 1994 cfi f.'rlfl1 9 (2i;:) cfi 3tfrrn fqffa uni y.eh7 i al u a#if vi Ur# +I
alga,, a=tr Una zrcas (31ft) arr?zr t i;rfcrm (OIA)( '3°W'i ~ WITfurrr >ffu Nlfi) 3jh 'arq
37JI, Terra / T 31gal 312ral A219k cfi·ct'm '1c1-1R ~- 3~~ cn1" 311m <!ITT
a far ha g anrsr (oro) ctr >ffu ~w=ft Nlfi I

(iii) The appeal u·nder sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be ar,companied by a copy of order of. Commissioner Central Excise (Appeals)(OIA)(one of
which shall b_e a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. 7..111.m:~11fm'r "R:Trmwr ~ 3rfqf.'j7..[l=J, 1975 ctr ~rm -crx~-1 cfi 3@T@ f.!ml«r Fcni;:
3Iru 3et vi err qf@rant a am? # uR 6.so/-- h a unu zea ft6
rt infgI

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority sl1all bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. var zgea, Ur yes va "ITTIT'PX 3llTJ(;f)?.T -~ii1f?:'rcpx1Jf (ff@afe) fzrara6), 1os2 ii afla
vi 3rt idler mi nit f4fer a a fail a) 3it fl ea naff fan urat &

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #tam gr;a, ac#hr eua yaihara 3n@fr if)awr (a@la h 4fr 3rdafmarii ai
sc4tar 3euTz gr 3#f@)er4a, r&gy t nr 39q) 3iaafa@izn-) 3f@1fer# cg(gry fr it
29) cii: ·.a&.2ry 5t #r fa4r 3f@1f4a, z&&y Rt urt z3 h 3iavaaa at f arr #r a&, ar
f..'lT~ <f;'i- a1t "Cj_cf-~lfu ~,ITT <IRc'!f 3rfclcrnr , rraf za nr as 3ia»fa ;;rJTT 61 sh aft 3rhf@a2r rf@r

ara v 31f@raal
~~,)-,!f 5c=q~~i 1:!<f TI"c!lcl'R" c); 3iaiiaaifcw ran " ii f.1;Fc:r QlITTi<>f i_l; -

(i) 'Qffi 11 tf in" 3ic=r,JIB~(1 ':!,cf,-Jf

(iil :n-,,,'c.'rc: sramt 4 n na ufr
(iii) ~~C: ;;ra:rr f.:1<1'J.llcIT-fr 2 fearr 6 cf> 3iaia ear vaa

e» qr) qrf az fr gr end h naurT fa)zr (ai. 2) 3:i~f.:rm:r. 2014 m .3iK<F3r =fT wr f<ITT-ll
311:n~fm ~mlcJirlr c);wra=r fcml:i.1'1.lr01 2rarer 3r5if vi 3r4ta ast rapa~)'.)' I

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.20'14, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duly demanded" shall include:
(i) amount determined under Section 11 D;
(ii) a1'nount of erroneous Cenvat Credit taken·;
(iii) amount payable under _Rule 6 of the Cenvat Credit Rules.

i::> Provided further that the provisions of this Section shall not apply to the stay
applicatioii and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) zr iaaf ii, zr 3ir?er h ,fa 3r4rr mm@rnUr 'lli mwngr Gr<i gr 3rzrur rca nrUs
fafea gta air fnvreea h 10% a1dfcll'o1 'CR 3ll srzihavs fafrt zraau
10% 27rearr stsfr&I

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.

0

0
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ORDER IN APPEAL

, .

V2(ST)01/RA/A-1I/2016-17

Revenue department has filed the present appeals on 05.04.2016
against the Order-in-Original number SD-02/REF-213/DRM/2015-16 dated
31.12.2015 (hereinafter referred to as 'impugned orders') passed by the

Asst. Commissioner, Service Tax, Div-II, APM Mall, Ahmedabad (hereinafter

referred to as 'adjudicating authority') in respect of M/s. Origzo Technologies

Pvt. Ltd., 408-409, Zodiac Square, Opp. Gurudwara, S.G.Road, Ahmedabad
54 (hereinafter referred to as 'respondents');

2. Respondent has filed a refund claim under rule 5 of CCR, 2004 for
refund of unutilized and accumulated CENVAT credit of Rs. 87,286/- for

quarter Oct. 2014 - December 2014 vide letter dated 27.10.2015. Rs. 372/

was rejected as invoices not showing Service Tax amount and Refund of Rs.

() 87,454/- was sanctioned by the adjudicating authority vide impugned OIO.

3. Being aggrieved with the Refund of Rs. 12421/- out of Rs. 87,454/- vide

impugned order, the revenue preferred an appeal for 12,421/- before the
Commissioner (Appeals-II) wherein it is argued to reject proportional refund

of Rs. 12,421/- as not filed in time limit prescribed in section 11B of CEA,
1944. Refund in respect of following invoices is not allowable as hit by
limitation of time prescribed in section 11B, therefore proportional amount of

refund is not allowable.

0

Sr. No. Invoice No.& date Amount Date of payment
received in realized
USD

1 oz 1039, 1564 07.10.14
16.09.14

2 oz 1040, 1245.18 17.10.14
03.10.14

3 oz 1042, 4942.50 07.10.14
01.10.14

,

4 oz 1042A, 892.50 14.10.14
11.10.14

TOTAL 8645
w

4. Personal hearing in the case was granted on 10.12.2016. Mr.
Bavishi, CA, on be half of respondent appeared before me. Mr:
Bavishi, CA stated that demand of Rs. 12421/- has been paid.
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5. I have carefully gone through the facts of the case on records, grounds of the

Appeal Memorandum, the Written Submission filed by the revenue and
oral/written submissions made by the respondents at the time of personal
hearing. It is informed in hearing that respondent have paid the demand of Rs.
12421/-.

6. There is no relevant date mentioned for refund claim of the unutilized Cenvat

credit in Rule 5 of the Credit Rules. There is no 'relevant date' defined or

prescribed in 11B for refund claim of the unutilized credit for export of services.

However from various CESTATE ruling it is now settled that date of receipt of Q
foreign exchange should be the relevant date i.e. date from which one year

period is to be calculated for refund period. Following CESTAT judgment cited by
revenue are of Notification 5/2006- CE (NT).

~
(i) CCE, Pune-I v/s. Eaton Industries (P) Ltd.(2011) 30 STT 420.
(ii) Apotex Research Pvt. Ltd. v/s CC, Banglore-Cus, 2015(3) TMI

346-CESTAT-Banglore.

(iii) Hyundai Motor India Engineering Pvt. Ltd. v/s Commissioner of
Central Excise, Customs and Service Tax Hyderabad-I 2014(&)
TMI 329-CESTAT-Banglore.

(iv) M/s. Bechtel India Pvt. Ltd., Pune-I v/s CCE Delhi(2013) 7 TMI
437(Tri-Del)

6. Government has issued a fresh Notification No. 27/2012 - CE (N.T.) dated
18 June 2012 (the Notification) which has superseded earlier Notification in this
regard i.e. Notification No. 5/2006 - CE (N.T.) dated 14 March 2006. All various
tribunal judgments, as stated in above, on which revenue is relying does not
pertains to 27/2012 - CE (N.T.) dated 14 March 2006. Therefore said judgments
are not applicable to present claim filed under Notification No. 27/2012 - CE
(N.T.).

0

7. Para 2(a) of Notification 27/2012-CE (NT) mandates to file only one claim for
quarter, therefore for export turnover of services of a relevant quarter the refund ---~
can not be filed in between of relevant quarter. Exporter can file claim· earlies~01ie~

7. ss 1e%s % &.only at the end of quarter. Moreover appellant is not allowed to file rerun4 t5if go %5
quarter is· completed as per para 2(a) of notification, and in all. Rf e

«gc? ei< "8 o+a e
.s % .aoe? /Parer.~··--·
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0

0

relevant date for computing 1 year for the purpose of Section 11B shall be from

end of quarter. Therefore I hold that end of quarter is relevant date (i.e date

from which one year period is reckoned) to file the claim. My view is supported

by CESTAT judgment delivered with respect to Notification 27/2012-CE (NT) in

the case of CCE V/s Navistar International Pvt. Ltd.-(2016)-TIOL-1055-CESTAT
MUM where in it is held that an exporter can file refund claim within one year

from the last date of relevant quarter. Revenue relying on judgment delivered by
Commissioner (Appeal-II) Ahmadabad with respect to Notification 27/2012-CE
(NT) in case of M/s Madhuvan Infotech Pvt. Ltd is of no use when identical issue

CESTAT has delivered the verdict in case of CCE V/s Navistar International Pvt.

Ltd.

8. The last date of relevant quarter i.e Oct. 2014- December 2014 is

31.12.2014. Therefore for all the exports wherein foreign remittance is received
in Oct. 2014- December 2014 "relevant date" in terms of said CESTAT judgment

in the case of CCE V/s Navistar International Pvt. is 01.01.2015 and the last

date to file claim would be 01.01.2016. In case of export invoice (for USO 8645),
objected by revenue in appeal memo, the the foreign inward remittance has
been received on 07.10.2014, 17.10.2014, 07.10.2014 and 14.10.2014.

Therefore the last date of filling claim would be 01.01.2016 for all the invoices as

appellant are allowed to file claim before end of quarter and only one claim is
entertained for particular quarter. Claim is filed on 31.12.2015, therefore I hold
that claim in respect of above said invoice is filled within time limit prescribed in

11B of CEA 1994. I hold that refund of Rs. 12421/- is admissible to the

respondent.

8.1 I find that Notification 27/2012-CE (NT) has been amended by Notification

14/2016 - CE(NT) dated 01.03.2016 w.e.f 01.04.2016. Vide said prospective
amendment relevant date, for 11B purposes, for export of service is fixed as date
of receipt of export proceeds. Present case is for period prior to 01.04.2016,

therefore said amendment is not applicable to instance case

9. In view of above, I upheld the OIO and appeal filed by the

respondents is rejected.

10
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10.

terms.

The appeals filed by the revenue stands disposed off in above

a»rs
(3FT ?I#)

3-TI<rcFc, (3-flfrR:r - II)
..:>

ATTESTED

taka,
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

To,

M/s. Origzo Technologies Pvt. Ltd.,

408-409, Zodiac Square,

Opp. Gurudwara,

S.G.Road,

Ahmedabad- 54

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.
2) The Commissioner, service tax, Ahmedabad

3) The Additional Commissioner, Service Tax, Ahmedabad

4) The Dy./Asst. Commissioner, Service tax, Div-II, APM Mall, Ahmedabad.
5) The Asst. Commissioner(System), Service tax. Hq, Ahmedabad.
6) Guard File.
7) P.A. File.


