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Arising out of Order-in-Original No. SD-02/REF-21 3/DRM/2015-16 Date : 31.12.2015
Issued by Asst Commr Div-1l STC Abad, Service Tax, Ahmedabad

2] Uil & 9/ Name & Address of the Respondent
M/s. Origzo Technologies Pvt Ltd, Ahmedabad
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appeliate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal
(CESTAT) at 0-20, Meghani Nagar, New Mental Hospital Compound, Ahmedabad -
380 016. ' ' :
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(iy  The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under
Rule 9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the
order appealed against (one of which shall be certified copy) and should be
accompanied by a fees of Rs. 1000/~ where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of
service tax & interest demanded & penalty levied is is more than five lakhs but not
exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amount of service tax & interest
demanded & penalty levied is more than fifty Lakhs rupees, in the form of crossed
bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated. Application made
for grant of stay shall be accompanied by a fee of Rs.500/-.
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(i) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
JAsstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to

the Appellate Tribunal.
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2. One copy of application or 01.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-1 in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.

o Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

Revenue department has filed the present appeals on 05.04.2016
against the Order-in-Original number SD-02/REF-213/DRM/2015-16 dated
31.12.2015 (hereinafter referred to as ‘impugned orders’) passed by the
Asst. Commissioner, Service Tax, Div-1I, APM Mall, Ahmedabad (hereinafter
referred to as ‘adjudicating authority’) in respect of M/s. Origzo Technologies
Pvt. Ltd., 408-409, Zodiac Square, Opp. Gurudwara, S.G.Road, Ahmedabad-
54 (hereinafter referred to as 'respondents’);

2. Respondent has filed a refund claim under rule 5 of CCR, 2004 for
refund of unutilized and accumulated CENVAT credit of Rs. 87,286/~ for
quarter Oct. 2014 - December 2014 vide letter dated 27.10.2015. Rs, 372/-
was rejected as invoices not showing Service Tax amount and Refund of Rs.
87,454/- was sanctioned by the adjudicating authority vide impugned OIO.

3. Being aggrieved with the Refund of Rs. 12421/- out of Rs. 87,454/- vide
impugned order, the revenue preferred an appeal for 12,421/~ before the
Commissioner (Appeals-1I) wherein it is argued to reject proportional refund
of Rs. 12,421/- as not filed in time limit prescribed in section 11B of CEA,

1944, Refund in respect of following invoices is not allowable as hit by
| limitation of time prescribed in section 11B, therefote proportional amount of

refund is not allowable.

Sr. No. | Invoice No.& date | Amount Date of payment
received in | realized
usD
1 0z 1039, | 1564 07.10.14
16.09.14

2 0z 1040, | 1245.18 17.10.14
03.10.14

3 oz 1042, | 4942.50 : 07.10.14
01.10.14

4 0z 1042A, | 892.50 14.,10.14
11.10.14 '
TOTAL 8645

4, Personal hearing in the case was granted on 10.12.2016. Mr. KeyLlr %, i

Bavishi, CA, on be half of respondent appeared before me. Mr. Key%gﬁifgﬁﬁ%
TSP [ 2843

Bavishi, CA stated that demand of Rs. 12421/- has been paid. r,;'f'f;’jééi e
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5. I have carefully gone through the facts of the case on records, grounds of the
Appeal Memorapdum, the Written Submission filed by the revenue and
oral/written submissions made by the respondents at the time of personal
hearing. It is informed in hearing that respondent have paid the demand of Rs.
12421/-.

6. There is no relevant date mentioned for refund claim of the unutilized Cenvat

credit in Rule 5 of the Credit Rules. There is no ‘relevant date’ defined or

prescribed in 11B for refund claim 'of the unutilized credit for export of services.

However from various CESTATE ruling it is now settled that date of receipt of Q
foreign exchange should be the relevant date i.e. date from which one year

period is to be calculated for refund period. Following CESTAT judgm'ent cited by

revenue are of Notification 5/2006- CE (NT).

(1) CéE, Pune-I v/s. Eaton Industries (P) Ltd.(2011) 30 STT 420.
(ii) Apotex Research Pvt. Ltd. v/s CC, Banglore-Cus, 2015(3) TMI
346-CESTAT-Banglore.

(iii) Hyundai Motor India Engineering Pvt. Ltd. v/s Commissioner of
Central Excise, Customs and Service Tax Hyderabad-I 2014(&)
TMI 329-CESTAT-Banglore.

(iv)  M/s. Bechtel India Pvt. Ltd., Pune-I v/s CCE Delhi(2013) 7 TMI @)
437(Tri-Del)

6.  Government has issued a fresh Notification No. 27/2012 = CE (N.T.) dated
18 June 2012 (the Notification) which has superseded earlier Notification in this
regard i.e. Notification No. 5/2006 — CE (N.T.) dated 14 March 2006. All various
tribunal judgments, as stated in above, on which revenue is relying does not
pertains to 27/2012 - CE (N.T.) deted 14 March 2006. Therefore said judgments

are not applicable to present claim filed under Notification No. 27/2012 — CE
(N.T.).

7. Para 2(a) of Notification 27/2012-CE (NT) mandates to file only one claim for
quarter, therefore for export turnover of services of a relevant quarter the refund
can not be filed in between of relevant quarter. Exporter can file claim earllests \ONE:‘(Z\Z%
only at the end of quarter. Moreover appellant is not allowed to file refund before A@ %’;C

e Q:f?

quarter is-completed as per para 2(a) of notification, and in that case! J?th
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relevant date for computing 1 year for the purpose of Section 11B shall be from
end of quarter. Therefore I hold that end of quarter is relevant date (i.e date
from which one year period is reckoned) to file the claim. My view is supported
by CESTAT judgment delivered with respect to Notification 27/2012-CE (NT) in
the case of CCE V/s Navistar International Pvt, Ltd.-(2016)-TIOL-1055-CESTAT-
MUM where in it is held that an exporter can file refund claim within one year
from the last date of relevant quarter. Revenue relying on judgment delivered by
Commissioner (Appeal-II) Ahmadabad with respect to Notification 27/2012-CE
(NT) in case of M/s Madhuvan Infotech Pvt. Ltd is 0f no use when idgntical issue
CESTAT has delivered the verdict in case of CCE V/s Navistar International Pvt.
Ltd.

8. The last date of relevant quarter i.e Oct. 2014- December 2014 is
31.12.2014. Therefore for all the exports wherein foreign remittance is received
in Oct. 2014- December 2014 “relevant date” in terms of said CESTAT judgment
in the case of CCE V/s Navistar International Pvt. is 01.01.2015 and the last
date to file claim would be 01.01.2016. In case of export invoice (for USD 8645),
objected by revenue in appeal memo, the the foreign inward remittance has
been received on 07.10.2014, 17.10.2014, 07.10.2014 and 14.10.2014.
Therefore the last date of filling claim would be 01.01.2016 for all the invoices as
appellant are allowed to file claim before end of quarter and only one claim is
entertained for particular quarter. Claim is filed or‘1 31.12.2015, therefore I hold
that claim in respect of above said invoice is filled within time limit prescribed in
11B of CEA 1994. I hold that refund of Rs. 12421/- is admissible to the
respondent.

8.1 1 find that Notification 27/2012-CE (NT) has been amended by Notification
14/2016 - CE(NT) dated 01.03.2016 w.e.f 01.04.2016. Vide said prospective
amendment relevant date, for 11B purposes, for export of service is fixed as date
of receipt of export proceeds. Present case is for period prior to 01.04.2016,
therefore said amendment is not applicable to instance case

9. In view of above, I upheld the OIO and appeal filed by the

respondents is rejected. g
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10. The appeals filed by the revenue stands disposed off in above
terms.
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SUPERINTENDENT (APPEAL-II), .
CENTRAL EXCISE, AHMEDABAD. ' Q

- .
-

To,
M/s. Origzo Technologies Pvt. Ltd.,
408-409, Zodiac Square,

Opp. Gurudwara,

S.G.Road,

Ahmedabad- 54

Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, service tax, Ahm'edabad

3) The Additional Commissioner, Service Tax, Ahmedabad

4) The Dy./ASst. Commissioner, Service tax, Div-II, APM Mall, Ahmedabad.
5) The Asst. Commissioner(System), Service tax. Hg, Ahmedabad.

6) Guard File. |

7) P.A. File.




